Torts

| . Overview

1. Definition of tort: a civil wong arising i ndependent of a
contract.

a. The |l aw says that if you are injured you have a right to
recover dammges even without a contract.
b. Sometinmes this injury can be a crinme as well. A person can

be tried for a crine as well as a civil suit.

2. Three types of torts:

a. I ntentional Tort
b. Negl i gence
C. Strict liability

1. Intentional Torts (BAFI.T.T. C)

A. Battery
1. Rule: The intentional infliction of a harnful or offensive
contact to another person.

2. El enents:

a. Intentional: Intent to inflict harnful or offensive
contact, or substantial certainty that such contact
wi Il be offensive or harnful

b. Har nful or offensive contact: Even if the contact is
not harnful, it is still battery if the contact is
of f ensi ve.

i. Reasonabl e Person Standard: A reasonabl e person
under the circunstances would find such contact
of f ensi ve.

C. Cont act: Defendant does not need to touch the victim
to be offensive. Contact with objects closely

associ ated with the body is enough.

d. Aware: There can be a battery even if victimis
unaware at the tinme (i.e. if victimis unconscious).

This is different fromassault (see bel ow).

B. Assault
1. Rule: Intentionally place the victimin reasonabl e
appr ehensi on of immnent harnful or offensive contact.

2. El enents:

a. Intent: Intend to cause the apprehension or intent to
cause the contact.

b. Reasonabl e Apprehension: Victimreasonably believes
that harmw || occur.

C. I Mm nent or | nmediate harm Assault requires present

ability to carry out the threat and victi mnust be
aware of the threatened contact.

d. Contact: Actual contact is not necessary; apprehension
of harnful contact is sufficient.



C. False Inprisonnent

1. Rul e:
his wll

Intent to confine a person to a specific area agai nst
(without legal justification).

2. El enents:

a.

Intent: D nmust have either intended to confine P, or D
knew wi th substantial certainty that P would be
confined by Ds actions.

Confinement: P was confined within definite physica
boundaries. It is not “ confinenent” if P was sinply
prevented fromentering into certain places (i.e. her
hone) .

Know edge: P nust know at the tine that she is a
prisoner (but need not renenber afterwards).

D. Intentional Infliction of Enotional Distress (II1ED)

1. Rul e:

Intentional or reckless infliction, by extrenme and

outrageous conduct, of severe enotional or nental distress, even
in the absence of physical harm

2. El enents:

a.

Intent: Dintends to cause P enptional distress, or D

knows with substantial certainty that P will suffer
enotional distress, or D recklessly disregards the
hi gh probability that enptional distress will occur

Transferred Intent: Linmted recovery: D nust direct
conduct at Ps imediate famly, P nust be present, and
D nust be aware of Ps presence. (If P does not neet
these requirenments, P could probably still recover
under the theory of negligent infliction of enotional
di stress).

Extreme and CQutrageous Conduct: Conduct nust exceed
all bounds that could be tolerated by society.

Severe Enotional Distress: P nmust show that distress
was severe enough that she sought nedical aid (but she
doesn’t have to show resulting bodily harm.

Exception: Conmon carriers are held to a higher
standard of conduct and can be liable for nerely
using insulting | anguage to passengers or patrons.

E. Trespass to Land

1. Rul e:

Intentional interference upon the |Iand of another

wi t hout consent.

2. El enents:

a.

Intent: Miust be intentional interference with Ps
interest in property. Conduct is treated as
intentional even if it is due to a mistake or a |ack
of knowl edge as to the ownership or boundary of the

| and.

Interference: Dintentionally enters Ps | and w t hout
perm ssion, or D renains on Ps |land w thout the right
to be there, even if D entered rightfully, or D puts
an object on (or refuses to renove an object fron) Ps



| and wi t hout perm ssion.

C. Property of another:
d. Lack of Consent:
e. Damages: No damages are required.

F. Trespass to Chattel
1. Rule: Intentional interference with a person’s use or
possession of a chattel.

2. Elenents:
a. Intent: Must be intentional, mstake is no defense.
b. Interference: the chattel is inpaired to its
condition, quality, or value, or the possessor is
deprived of use of it for a substantial period of
time, or bodily harmis caused to it.

C. Property of Anot her:
d. Chattel: Movable or transferabl e personal property.
e. Danages: Danmages are required. D only pays fro

damages, not the full value of the property.

G Conversion
1. Rule: Intentional interference with a person’s possession or
ownership of property that is so substantial that D nust pay the
property’s full val ue.

2. Elenents:

a. Intent: Dintentionally takes possession of property,
or transfers property to a third party, or refuses to
return property to owner, or destroys or fundanentally
alters the property. Neither good faith (unless there
is a statute protecting good faith purchases) nor
m stake is a defense to conversion

b. Substantial Interference: Courts use several factors
to determ ne whether interference is substantial: (1)
duration of Ds dominion over the property, (2) Ds good
or bad faith, (3) the harmdone to the property, (4)

t he i nconveni ence or expense caused to P.

C. Danmages: No damages are required. Measure of recovery
is the value of goods at the tine of conversion (works
like a forced sale).

I11. Defenses to Intentional Torts

A. Consent

1. Rule: No liability if P consented to the intentional tort.

2. Types of Consent:

a. Express Consent: If P expressly consents to an
intentional interference with his person or property,
Dwll not be liable.

b. Inplied Consent: If a reasonable person in Ds position
woul d believe that P consented, Dwll not be liable

regardl ess of Ps subjective state of mind. Inplied
consent is inferred fromPs conduct, from custom or
fromthe circunstances.



C. Doctrine of Inforned Consent: Requires physicians to
disclose, inlay ternms, all the risks and alternatives
of a proposed nedical treatnent. If not, there may be
liability for negligence, battery, malpractice.

d. Lack of Capacity to Consent: Consent is not a defense
if Pis incapable of giving consent because she is a
child, intoxicated, or unconscious.

e. Consent as a Matter of Law. Consent will be inplied
“as a matter of law if: (1) P is incapacitated and
unable to give consent, (2) Imrediate action is
necessary to save Ps |ife or health, (3) There is no
i ndication that P would not consent if able, (4) A
reasonabl e person woul d consent under the
ci rcunst ances.

B. Self Defense
1. Rule: A person is privileged to use reasonable force to
prevent any threatened harnful or offensive bodily contact, or
any threatened confinenment or inprisonnment.

2. Elenents:
a. Apparent Necessity: Self-defense may be used not only
where there is a real threat of harm but al so where D
reasonably believes that there is one.

b. Limted Force: D can only use the degree of force
necessary to prevent harm If D uses nore force than
necessary, he will be liable for the damage caused by
t he excess.

C. Deadly Force: Use of deadly force is permitted only if

Dis in danger of death or serious bodily injury.

C. Defense of Ohers

1. Rule: A person has the right to use reasonable force to
prot ect anot her person (even a stranger) froma threat of harm

2. M st ake:
a. Majority Rule: A reasonable nistake protects D from
liability.
b. Mnority Rule: Dnay be liable if he defends a third

person who is actually the aggressor, regardl ess of
how reasonabl e such an intervention nmay have appeared
to him Defend others at your own risk

D. Defense of Property
1. Rule: A person may use reasonable force to defend her
property.

2. El enents:

a. Warni ng Required: The owner nust make a verbal denand
first unless it reasonably appears that violence or
harmw Il occur inmmediately or warni ng woul d be
usel ess.

b. Reasonabl e M stake: No liability if D reasonably

believes force is necessary to protect property. BUT
there is no excuse if P had a privilege to be there



(i.e. permssion).

C. Deadly Force: D may use deadly force only to protect
hi nsel f or others on the property against death or
serious bodily injury. D cannot use deadly force
solely to protect property.

E. Recovery of Property (chattels)
1. Rule: A person nay use reasonable force to recover property
whi ch has been wongfully taken.

2. El enents:

a. Fresh Pursuit: Omer rnust act imrediately and w thout
unr easonabl e del ay.
b. Shopkeeper’s Privilege: Merchants have the right to

tenporarily detain, for an investigation, someone
reasonably suspected of shoplifting.

F. Necessity
1. Rule: A person has a privilege to harmthe property interest
of someone when it is necessary to prevent a greater harmto 3"
persons, the community, or hinself.

2. Elenents:

a. Public Necessity: If acting to prevent a disaster to
the comunity, no conpensation has to be paid to owner
of property.

b. Private Necessity: If acting to prevent harmto
hi nsel f, his property, or the person or property of a
third person, P must pay for the damage caused.
(I'ncompl ete privilege).

C. Owner may not resist: |If the owner of property resists
to actions taken by soneone out of necessity, and as a
result the person is harnmed, that person can recover
from owner.

G Authority of Law
1. Rule: Only reasonable force can be used in making an arrest
even if it is |awful

H. D scipline
1. Rule: Wiere a person has rights or responsibility over others,
that person has a limted privilege to use reasonable force to
mai ntai n discipline. (Exp. Parent-child, teacher-student,
mlitary-soldier)

. Justification
1. Rule: No liability if D has a good reason for excusing an
intentional tort. D has burden of proof (affirmative defense).

I11. Negligence

A. Definition of Negligence
1. Cenerally: A person is liable for inposing an unreasonabl e
ri sk upon another, which results in injury.



2. Elenents:
a. Duty: Legal duty requiring D to exercise reasonable care
and protect others agai nst unreasonable risks of harm
b. Breach: Failure to exercise reasonable care.
c. Causation: Causal |ink between negligence and harm
(Actual : “ but for” & Proxinmate: Foreseeable).
d. Damages: Actual damages required.

B. Unreasonabl e R sk

C.

1. Qbjective standard: Ds conduct is viewed in terns of what a
reasonabl e person in simlar circunstances woul d do.

2. Balancing Test: The risk of harmis wei ghed agai nst the cost
of precaution. In other words, the risk is unreasonable if it
outweighs the utility of the act or om ssion.

3. Inherently Dangerous bjects:

4, Attractive Nui sance Doctrine: Omer of property has a duty to
protect trespassers if a dangerous object on the property is
attractive to trespassers.

a. This is an exception to the rule that a property owner
does not have a duty to trespassers.
b. The doctrine was created to protect children, but

sonetines it is extended to adul ts.

Under the C rcunstances

1. Custom and Usage: Custom can be used not to set a standard but
to show evi dence of what reasonabl e peopl e do.
2. lnsanity

a.. Cenerally, a person with a mental disability is held
to the sane standard of care as a person of ordinary
intelligence.

b. However, no liability if a person is suddenly
overconme, wthout forewarning, by a nmental disability
or di sorder which nmakes the person unable to conform
to the standards of how a reasonabl e person woul d act
in simlar circunstances.

3. Physical Disability: A disabled person need only to exercise
the care that a reasonable person with the sane disability woul d
exercise in the sane situation

4. Enmergency Doctrine: |lowers that standard of care as long as D
did not cause the energency. D nust behave as a reasonabl e person
would if confronted with the sanme enmergency. (But in sone
situations, Dis required to anticipate the energency: i.e. the
breaks going out in a car).

5. Intoxication: No defense if intoxication was voluntary. D w ||
be held to the sane standard of care as that of a sober person

6. Child Standard
a. CGenerally: Achild is held to the Ievel of conduct of
a reasonabl e person that age and experi ence.
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b. I nherently Dangerous Activities: Wen the activity the
child engages in is inherently dangerous, the child
shoul d be held to an adult standard of care (what a
reasonabl e adult in a similar situation would have
done).

D. Standard of Care
1. Professional Standard of Care: Professionals are held to a
hi gher standard of care than ordinary persons. They nust exercise
t he same due care that a reasonabl e prudent professional in the
sanme field would in the sane circunstances. (Professiona
negli gence = nal practice)

2. Locality Rule: At one tinme, rural doctors were not held to the
sane standard of care as urban doctors. Now, health care

prof essi onal s who are trai ned according to national standards and
who hol d thensel ves out to the public as such, are held to a

nati onal standard of care.:

4. Informed Consent: A physician has a duty to disclose any
significant risks and alternatives of a proposed treatnent to a
patient in advance.

a. If a physician does not and there is an injury, P does
not have to prove negligence to recover damages.
b. It is what this patient would have decided if

i nformed, not what a reasonable patient woul d have
done. The jury must conclude that P would not have
chosen the treatnent if inforned in order for P to
recover danmges.
C. P needs expert witness if suing for lack of informed
consent.
d. Exceptions to this rule:

i. The risks ought to be known or are already known
to the patient.

ii. A full disclosure would be detrinental to a
patient’s total care and best interests. (i.e.
patient is highly nervous)

iii. There is an enmergency and patient is in no
condition to make a deci sion

5. Fiduciary Relationship

a. Definition: A relationship in which one person is
under a duty to act for the benefit of the other on
matters within the scope of the rel ationship.

b. Duty: In order to satisfy his fiduciary duty to obtain
patient’s infornmed consent, a physician nust discl ose
personal interests unrelated to the patient’s health
that may affect his nedical judgenent.

E. Aggravated Negli gence
1. Degrees of Negligence: The care that the reasonabl e person
nmust exercise will vary according to the risk involved. (A person
must exerci se nore care when handl i ng expl osi ves than when
handl i ng | unber).
a. Sli ght negligence
b. O di nary negligence




G oss/reckl ess/w || ful /or wanton negligence- D could
be held for punitive danmges.

Al'l of the above are hard to distinguish and courts
general ly do not use these distinctions any |onger.

2. Common Carriers: Comron carriers provide public transportation

and must exercise the highest degree of care with regard to their

passengers.

3. Autonpbile Guest Statutes: A few states have statutes that

provi de that an owner-
driver is not liable for
injuries to his guest
passenger unless the driver
was grossly negligent or
reckl ess.

F. Negligence Per Se (Violation of Statute)
1. Rule: Wien a person violates a statute that results in an
injury to a menber of the group of persons the statute was
intended to protect, and the harmis of the kind the statute is
trying to prevent, than the person is negligent as a matter of

| aw.

2. El enents:

a.

3. Excuses:

a.

Menber of a protected class: P nust be a nenber of the
cl ass of persons whomthe statute was designed to
prot ect .
Protection against a particular harm the statute nust
have been intended to protect against the particul ar
kind of harmthat P seeks to recover for.
Rebutt abl e presunption of negligence:

[ Majority view In nost jurisdictions a

violation of a statute will lead to a
presunpti on of negligence which can be
excused.

ii. Mnority view Sonme courts say that a
violation of a statute results in strict
liability negligence. Sonme courts say that
it is only evidence of negligence.

The court can find that the statutory violation is

excused as long as the statute itself does not show

that no excuses are permitted.

Typlcal reasons:
D was reasonably unaware of the particul ar
occasi on for conpliance.

ii. D nade a reasonable and diligent attenpt to
comply.

iii. Dwas confronted with an energency not of his own
maki ng.

iv. Conpliance would have involved a greater risk of
har m



G Proof of Negligence

1. Court and Jury: If people of reasonable intelligence may
differ as to the conclusion to be drawn fromfacts in evidence,
the issue nmust be left to the jury; if not, the court wll

deci de.

2. Burden of Proof: P has the burden of proof/persuasion. If the
evidence P introduces is not greater or nore persuasive than D
he nust | ose.

3. Actual Notice: If evidence shows that an owner of property
knew t here was a dangerous condition on property, he has actua
notice of it and is liable to anyone who sustains injuries as a
result of it.

4, Constructive Notice: |If evidence shows that the condition has

existed for such a long tinme, than it will be inferred that the
owner nmust have or should have known about it and owner will be
i abl e.

H Res Ipsa Loquitur (the thing speaks for itself)

| V.

1. Rule: The doctrine of Res |psa Loquitur creates an inference
of negligence that | essons the burden of proof of P and avoids a
di sm ssal of the suit even w thout direct evidence of negligence.

2. El enents:

a. The accident involved normally doesn’t happen unl ess
soneone has been negligent.

b. The thing that caused the accident was in the
excl usi ve control of D.

C. The accident was not the result of contributory

negl i gence by P.

3. Three interpretations:

a. Inference (nmajority): it creates an inference of
negl i gence which the jury may draw or not.
b. Rebuttabl e Presunption: It raises a presunption of

negl i gence which requires the jury to find negligence
i f defendant does not produce evidence to rebut the
presunpti on.

C. Burden of Proof: The burden of proof shifts to D. D
must prove by a preponderance of all the evidence
that the injuries were not the result of negligence,
or that one of the required elenents was mssing (i.e.
the thing was not in the exclusive control of D at al
rel evant tines).

Causati on

A. Actual and Proxi mate Causation (need bot h)

1. Actual Cause- But/For rule: The injury would not have happened
to the plaintiff “ but for” the act or omi ssion by the
def endant. Thus, Ds actions (or onissions) is the actual cause of
Ps injuries.

a. Some (CA) have substituted this for a “ substanti al
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factor” rule, that is, Ds act or onm ssion was a
substantial factor in causing the harm

2. Proxinmate Cause: The injury nust be closely related to Ds
conduct for Dto be held Iiable.

a. Foreseeability- A requirenent in proxinmte cause: the
i njury nmust have been a reasonably foreseeable result
of Ds conduct.

b. Reasoni ng- There nay be sonme cases where there was a
duty, a breech of duty, and actual cause, but the
consequences are so extraordi nary and unforeseeabl e,
that courts won't hold D liable as a natter of |aw.

B. Proof of Causation
1. Ps Burden of Proof: The nere possibility of causation is not
enough, P nust prove that D nore likely than not caused the
har m

2. Preponderance of evidence: P nmust denonstrate causation by a
pr eponder ance of the evidence.

3. Expert testinony: Proximte causation in a nedical mal practice
case nust be established by expert testinony. Expert testinony
can be introduced in other cases as well to establish causation.

4. Scientific evidence: Al so can be used to prove causati on,
especially in product liability cases.

C. Concurrent Causes
1. Rule: Ds conduct can neet the causation requirenent even if it
is not a “ but for” cause, when two events concur to cause the
harm and either one woul d have been sufficient to cause
substantially the sane harm wi t hout the other.

2. Elenents:
a. Single Indivisible Injury- The rule applies only where
t he concurrent causes produce a single indivisible
injury. If the damage caused by one concurrent cause
can be separated fromthat caused by the other, the

person causing the former will be liable only for that
harm
b. Subst anti al Factor Standard- Where each of two events

woul d have been sufficient by itself to bring about
the harm the test for each event is whether it was a
“ substantial factor” in bringing about the harm

D. Determ ni ng Who Caused Harm
1. Double Fault and Alternative Liability: The burden of proof
shifts where P can establish that two parties were negligent, but
that only one could have caused the injury. It is then up to each
defendant to show that the other caused the harm (Summers v.
Tice both Ds shot in direction of P at the sane tine).

2. Market Share Liability: Oten applied in products liability
cases. |f P cannot prove which of three or nore persons caused
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his injury, but can show that all produced a defective product,

the court will require each of the Ds to pay a percentage of Ps
injuries proportional to Ds total narket sal es of the product at
the time of the injury.

3. Enterprise Liability: Alternate to market share liability
which a few courts use. Ds are said to have “ jointly controlled
the risk” of putting the defective product on the nmarket, so
each nmenmber of the industry should be held liable. Burden of
proof as to actual causation shifts to Ds.

F. Proxi mate Cause (Foreseeability)
1. Odinary and Natural Chain of Events: The danage nust be the
result of an ordinary and natural chain of events directly
traceable to the negligent act, for the act to be the proximte
cause.

2. Foreseeabl e Consequences: CGenerally, Dis liable only for
consequences that were reasonably foreseeable at the tinme he
acted. Exceptions:

a. Eggshell Skull Rule: D takes P as he finds hinfher. D
is liable for additional unforseen consequences froma
foreseeable injury. (The fact that injury is nmuch
worse than anticipated is irrelevant).

b. Unexpected Manner: Sone courts hold that as |ong as
sonme damage is foreseeable, the fact that the manner
in which the damage occurred was unusual is
irrelevant, D still liable for all damages.

C. Renot el y Foreseeabl e: Some courts hold that as |ong as
the actual harmto P was renotely foreseeable, there
is liability even though consequences were highly
unli kel y.

3. Foreseeable Plaintiff: Ds liability extends only to the person
whomit is reasonably foreseeable the act would affect.

4. Foreseeabl e Menber of O ass: The fact that injury to the
particular plaintiff was not foreseeable nmay be irrelevant if the
plaintiff is a menber of a class as to which there was a genera
foreseeability of harm

5. Rescue Doctrine: Allows an injured rescuer to sue the party
whi ch caused the danger requiring the rescue.

a. Unf orseen Rescuer- Even if intervention of rescuer is
not foreseeable, D still nay be held liable to
rescuer’s injuries.

b. To be considered a rescuer, P nust prove:

i D was negligent and consequentl|ly caused danger to
t he person rescued.

i The danger was i nm nent.

iii. A reasonable person would conclude that the

danger exi sted.
iv. The rescuer acted with reasonabl e care during the
rescue.

C. Fireman’s Rule- A person who is a public servant and

is injured in effecting a rescue cannot recover.
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6. Renpteness in Tinme and Space: Sone courts will not hold D
liable if his conduct is only remptely (through a chain of events
separating the time and space between conduct and result)
connected to the actual injury.

7. Intervening Causes: An intervening act does not necessarily
break the causal connection between the negligence and the
injury. However, sone intervening acts supercede Ds negligence as
the proxi mate cause of the injury.

a. Foreseeability- If D should have foreseen the
possibility that the intervening cause m ght occur, or
if the kind of harmsuffered by P was foreseeabl e
(even if intervening cause was not), Ds conduct is
still the proximte cause.

b. Super cedi ng Cause- |If neither the intervening cause
nor the harmwas foreseeable, the intervening cause
was a superseding one, relieving D of liability.

C. Crimnal or Intentionally Tortious Conduct- Normally
such acts are considered to be supercedi ng causes, but
not always. If D puts P at risk or has a duty to
protect P from such risk and breeches this duty, and
the acts of the third party were a foreseeabl e
consequence of Ds breech, than Dis liable.

d. Sui ci de- Mpst courts hold that suicide is a
superceding cause if person is “ sane.” But if a
person is driven “ insane” as a result of injuries and
consequently has an “ irresistible inpulse” to comrt
sui cide, D may be |iable.

8. Renptely Foreseeable v. Great Ri sk of Harm

V. Joint Tortfeasors

A. Joint and Several Liability
1. Rule :Wiere two or nore tortfeasors jointly caused an
injury, the plaintiff may recover the full anount from any of the
def endant s.

2. Three situations where defendants will be liable for joint and
several liability:
a. Two or nore Ds acted in concert to cause an
i ndivi si bl e harm
b. Two or nore Ds failed to performa conmon duty
resulting in injury to P.
C. Two or nore Ds acted i ndependently to cause a single

i ndivisible injury.

B. Conparative Negligence (see defenses to negligence

bel ow)
Definition
How Joint and Several liability is affected.

C. Apportionnent



VI .
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1. Rule: The court nmay apportion damages between defendants for

di vi si bl e harns. a. Successive incidents
separated by substantial time is easier to apportion
b. Burden of Proof- if it is too difficult to divide the

harm then courts will often shift the burden onto the
def endants to determ ne reasonabl e allocation, out of
fairness to P.

Plaintiff at Fault
1. Contributory Negligence: A nmnority of states bars P from any
recovery if she is guilty of contributory negligence.

2. Conparative Negligence: Mst states allow P to recover tota
damages mi nus the danages caused by her own negligence. This is
usual Iy done by deternining the percentage Pis at fault.

Satisfaction and Rel ease

1. Satisfaction: If P has received full conpensation

(satisfaction) for the injury fromone party, than P cannot

recover danmages from any other party. No double recovery is

al | owned.

a. I nconpl ete Recovery- |If recovery fromone party does

not fully satisfy the claim P can recover the
remai nder fromthe other defendants.

2. Release: P may release a party fromhis claim which he may do

for only partial conpensation or no conpensation at all. This may
be in the formof a covenant not to sue.
a. Common law |f P rel eases one defendant, than all the
def endants are rel eased.
b. Modern | aw Even if P rel eases one defendant, she may

sue remaining Ds as long as she expressly reserved the
right to do so.

Contri bution
1. Rule: If one tortfeasor is forced to pay the entire anount or
nore than his share of danages, he may seek contribution fromthe
other tortfeasors in a separate action

| ndemmi ty
1. Rule: Allows a defendant who is not responsible for an injury,
but nevertheless held |liable, to recover the full anmount of the
j udgenent fromthe responsible parties.

2. Situations allowing for Indemity:

a. Vicarious |iability/Respondeat Superi or
b. Contract providing for indemity
Duty
General ly

1. Rule: Negligence requires a judicial determination that Ds
unr easonabl e conduct constituted a breach of duty owed to persons
in a class to which P bel onged.



2. Policy:
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A variety of factors are considered in determning

whet her to inpose a duty of care including:

a.
b.
cC.

d.

Forseeability and severity of the underlying risk of
har m

Ability and opportunity to exercise care to prevent

t he harm

Rel ati onshi ps between and conparative interests of the
parties.

Public interest in recognizing the duty.

B. Failure to Act
1. Rule: Cenerally, a person cannot be held liable for failure to
act. A person has no duty to cone to the aid of another

2. Exceptions:

a.
b.

C.

D causes energency- Wien D causes another’s injury or
predi cament, he has a duty to aid that person

Busi ness premi ses- (see section on Cccupiers of Land
bel ow)

Assunmption of duty- Once D voluntarily begins to
render assistance to P, he nust proceed with
reasonabl e care.

Duty to control 3 persons- If D has a duty to contro
3" persons, D can be negligent for failing to exercise
that control.

Co-venturers- If D and victimare engaged in a common
pursuit (such as hiking) sone courts have inposed a
duty of warning and assi stance.

Instrunentality under Ds control- Once there has been
an injury, the person who has control of the thing
causing the injury has a duty to cone to the rescue of
the other (i.e. escalator case). In such a case, D
will only be liable for aggravated injuries due to his
failure to act (rather than original injury).

Spouse’ s Duty- Wien a spouse has actual know edge or
special reason to know of the likelihood of her spouse
causi ng harm (such as sex abuse), the spouse has a
duty of care to take reasonable steps to prevent or
warn of the harm

Doctor’s Duty- If a doctor determ nes that a patient
poses a threat of danger to others, he has a duty to
protect or warn the foreseeable victimof the danger.

C. Attorney’'s Duty to a Nonclient
1. Rule: Athird party cannot sue an attorney for negligence
unless the third party was a person intended to be benefitted by
the attorney’s performance.

D. Mental Suffering

1. NIED General Rule: If a person gets injured, that person can
recover not just for the injury but also for the physical and
mental suffering that acconpanies the injury.

2. Physi cal

| npact Requir enent:
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a. Sone courts require that P suffers a physical inpact
to recover for nental or enotional distress.
b. Some courts say there can be recovery for purely

enoti onal danages due to negligence.

3. NNED w o physical inpact Rule: Were a definite and objective
physical injury is produced as a result of enotional distress
proxi mately caused by Ds negligent conduct, P may recover

a. P may still recover even if P is highly susceptible to
such nental distress.
b. Nearly all courts deny recovery if there is not only

no physical inpact, but also no physical synptons of
enoti onal distress.

4. Wtness of accident: can recover for NIED if -

a. closely related to victimof accident

b. present at the scene of the accident at the tine it
occurs

C. as a result suffers serious enotional distress.

E. Unborn Children
1. Child Born Alive: All courts allow recovery for pre-nata
injuries if the child is eventually born alive.

2. Child not born alive/wongful death: Courts are split.

a. Some say a wongful death action nay not be naintained
for the death of an unborn child.
b. OQhers will find a fetus a “ person” wthin the

meani ng of a wongful death statute.

3. Wongful Life: Courts usually do not allow a child to recover

for a “ wongful life” in the sense that it would have been
better off aborted.
a. However, parents can usually recover for the nedical

expenses, and sonetines enotional distress fromthe
child s condition.

VI1. Omers and Cccupi ers of Land

A. CQutside the Prem ses
1. Rule: A landowner has a duty to exercise reasonable care to
protect others outside his property from unreasonabl e harm

2. Natural Conditions: Generally, there is no duty to protect
i ndi vidual s outside the prem ses fromnatural conditions on the

property.

3. Artificial Conditions/Activities on Land: A | andowner has a
duty to exercise reasonable care to protect others outside his
premi ses fromartificial conditions on his property.
a. Exanpl e- foul balls frombaseball field often fly into
public street- one causes injury to a passerby.

B. Wthin the Prem ses
1. Rule: A landowner has a duty to exercise reasonable care to
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protect others from dangers on the prem ses.

2. Elenents:

a. Trespasser- No pernission to be on | and.

b. Li censee- pernission granted and on the land for own
interests; social guests.

C. I nvitee- permssion granted and on the land to benefit

owner or conduct busi ness of owner, or nenbers of the
public on |l and open to public.

C. Trespasser
1. Rule: A landowner has no duty to protect unknown trespassers
i n unexpected | ocations agai nst any risks of harm

2. Exceptions:
a. Di scovered trespasser- | andowner nust act reasonably
to prevent harm
b. Attractive Nuisance Doctrine- Protects children from

unr easonabl e harm El enents (L.URB.E.):

i It nmust be likely that children will trespass
ii. The property poses an unreasonable risk of harm
iii. Children do not realize the risk

iv. Burden of care is less than the risk of harm

V. Lack of reasonable care to elinminate danger or
protect children. _
C. Frequent or tolerated trespassers becone |icensees.

D. Licensee
1. Rule: A landowner has a duty to warn |icensees (social guests)
of hi dden dangers and dangerous conditions that are known or
shoul d be known.

2. El enents:

a. A dangerous condition
b. Def endant knew or shoul d have known about it
C. The condition is not apparent to P.

E. Invitee
1. Rule: A landowner nust take positive steps to prevent injuries
to (business) invitees. Warnings are not enough if there is an
unr easonabl e ri sk.

2. Scope of Invitation: If a visitor’'s use of the premi ses goes
beyond the busi ness purpose or beyond the part of the prem ses
hel d open to the public, that person will change frominvitee to
a licensee.

F. California Rule
1. Rule: CA Suprene Court got rid of the above three categories.
In CA a | andowner has a duty to act reasonably to protect those
that cone onto the prenises.
a. Criticized for putting trespassers at the sane status
as invitees and |icensees.

G Lessor/ Lessee
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1. Rule: CGenerally, the tenant and not the landlord has a duty to
protect his guests from harm

2. Exceptions:
a. Landl ord is responsible for conceal ed dangerous

condi ti ons he knows or should know about that are
unknown to tenant.

b. Conmmon Stairway Rule- Landlord is responsible for
common areas under his control (i.e. hallways of an
apartrment buil ding).

C. 3" Party Crimnal Acts- Landlord has a duty to take
reasonabl e precautions fromforeseeable harmresulting
froma third party’'s crimnal acts (i.e. guard in
front of building).

d. Repairs- If the landlord contracts, under the |ease,
to keep premi ses in good repair, breech of this K
gives a tort claimto anyone injured. Al so, landlord
is responsible for negligent repairs.

H. Anal ysis
Three questions in finding whether a | andowner is |iable:

1. What is the status of the injured person?

2. Was there a dangerous condition on the property which caused
an injury?

3. If so, was it transitory (i.e. it just happened) or permanent?

VITI. Danages
A. Types of Damages

1. Nonminal: Snall amount of $$ to vindicate rights.

2. Conpensatory: Mney equal to loss or harmsuffered by P. Its
purpose is to restore P to previous condition before injury.

a. CGeneral - Pain and suffering, disability,
di sfigurenent, |oss of enjoynment of life, reduced life
expect ancy.

b. Speci al - Medical bills, |oss of wages, reapirs.

3. Punitive: Additional $$ to punish D, to nake and exanple of D
and to deter others.

B. Personal |Injury Danages Due to Negligence
1. No Nomi nal Danmges: Unlike intentional tort actions, nom nal
damages may not be awarded in negligence actions.

2. El enents of Damages:

a. Direct Loss- The value of any direct |oss of bodily
functions.

b. Econoni ¢ Loss- Qut-of - pocket econom c | osses stemr ng
fromthe injury.

C. Pain and Suffering

d. Hedoni stic Danages- Damages for loss of the ability to

enjoy one’s previous life.
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3. Future Danmges: P recovers not only for past danages but al so
for likely future damages (i.e. |oss of work).

C. Collateral Source Rule
1. Rule: Paynents made to or benefits conferred on the injured
party from other sources are not credited against the tortfeasors
liability, even if they cover all or part of the harmfor which
the tortfeasor is liable and even if this results in a double
recovery for P.

2. Reasoning: Recoveries fromcollateral sources mnust not
function to benefit the tortfeasor.

D. Mtigation
1. Rule: P has a duty to take reasonable care to avoid
aggravating an injury caused by a tortfeasor. Qherw se, the
court can reduce the anount of danages.
a. Exanple- failure to seek nedical care when a
reasonabl e person woul d have done so.

E. Punitive Danages in Negligence Cases
1. Rule: Can be awarded to penalize a defendant whose conduct was
out rageous, reckless, willful, or wanton
a. Products Liability- Punitive damages are al so
frequently awarded in these cases, if P shows that D
knew its product was defective, or recklessly
di sregarded the risk of a defect.

F. Wongful Death and Survival Actions
1. Survival Statutes: Allows an estate to sue for those el enents
of damages that the victimhinself could have sued for had he
lived.
a. This includes pain and suffering, |ost earnings prior
to death etc.

2. Wongful Death Statutes: Mst states have these. Al ows a
defined group to recover the loss they have sustai ned from
soneone’ s deat h.

a. This group usually includes the spouse and chil dren of
t he decedent.

b. Damages: econoni ¢ support woul d have received had
death not occurred.

C. Now parents can usually recover for the wongful death

of a child. Danages are based on | oss of
compani onshi p.

| X. Defenses in Negligence Actions

A. Contributory Negligence
1. Common Law Rule: If P is negligent and his negligence
contributes proximately to his injuries, he is barred from
recovery.
a. Most states have replaced this with the doctrine of
comparati ve negligence.
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2. Last clear chance: nodifies contributory negligence rule. If,
just before the accident, D had an opportunity to prevent the
harm and P did not have such an opportunity, the existence of
this opportunity elininates the defense of contributory
negligence and D is liable.

B. Conparative Negligence
1. Rule: Pis not barred fromrecovery by his contributory
negl i gence, but recovery is reduced according to the anount
(percentage) that Pis at fault.

a. Pure conparative negligence (mnority)- WII not bar
recovery no matter how nmuch P is at fault.

b. 50% rule (majority)- P must be below 50% at fault (D
must be nore at fault than P) for P to recover.

2. Joint and Several liability (multiple Ds in conparative
neqgl i gence):

a. Mnority- Amnority of states have abolished the rule

of joint and several liability in adopting conparative

negli gence. Ds are responsible only according to the
anount they are at fault.

b. Majority- Majority of states maintain joint and
several liability. If not all Ds are before the court,
P can still recover fromany D all damages minus the

percentage that P is at fault.
. A D can al ways seek contribution from another D
in a separate action

C. Assunption of R sk
1. Rule: P assuned the risk if he voluntarily consented to a
known ri sk.
a. Vol unt ary consent
b. Know edge of risks

2. Express Assunption of Risk: P has explicitly agreed not to
hold D liable for harm Agreenents are invalid if:

They violate public policy

D has greater bargai ning power (doctor serving public)
P was not aware of the terns of the agreenent

They violate a safety statute

P cannot assune the risk of an intentional tort by D
or Ds wllful, wanton, or reckless negligence.

O O0OT QO

3. Inplied Assunption of Risk: P had know edge of the risk and he
voluntarily consented to bear the risk through his conduct.

Invalid if:
a. There were no reasonable alternatives available to P
b. In the majority of states- Conparative negligence

cancel s assunption of risk.

D. Failure of P to take precaution
1. Rule: Some jurisdictions will apportion (mtigate) damages if
Ps failure to take precautionary nmeasures led to a nore serious
injury than he woul d have suffered if he had exercised due care.
a. Exanpl e- P negligently fails to wear his seatbelt and
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is nore seriously injured than he woul d have been had
he worn it.

b. Conmpare Mtigation- disallows recovery of aggravated
damages that P coul d have reasonably avoi ded after the
initial injury caused by D

E. Statute of Limtations
1. Discovery of Injury: If P does not discover his injury unti
long after Ds negligent act occurred, the SOL may start to run

a. At the tinme of the negligent act or
b. y%¢n P di scovered or should have di scovered the
injury.

2. Statute of Repose: Bars recovery after a fixed nunber of years
af;er D acted, even if this period ends before P suffers an
injury.
a. Usual |y protects architects, engineers, and product
liability manufacturers.

3. Tolling: SOL stops running for mnors, the legally insane or
i nconpetent, and in cases of fraud.

F. Immunities
1. Rule: Dis not liable if he is imune froma lawsuit by P (by
statute or conmmon | aw).
2. Spousal Imrunity: Abolished. No | onger good | aw.

3. Parent and child: Lawsuits for intentional, wllful, and
want on m sconduct are all owed.

4. Charitable Imunity: Since charities now function |ike
busi nesses and have liability insurance, imunity is no |onger
upheld in many jurisdictions.

5. Enployer Imunity: Wrkers Conpensation Statutes inmmunizes
enpl oyers against liability for work-related injuries even if
t hey were negligent.
a. I f enpl oyer does not carry Wrkers Conp:
i. Enpl oyee can apply for WCI as if the enpl oyer had
it all along and,
ii. File a tort action agai nst enpl oyer.

X. Vicarious Liability

A. Respondeat Superi or
1. Rule: If an enployee commits a tort within the scope of his
enpl oynent, the enployer will be liable (jointly with the
enpl oyee).
a. This doctrine applies to all torts, including
intentional and strict liability torts.

2. Definition of enployee: Soneone who is subject to the contro
of the person who hired him
a. Rul e does not apply to independent contractors because
they are not subject to the control of the person who
contracts themto do a job.
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3. Scope of Enploynent: Enployee is acting with the intent to
further the business interest of the enployer

a. Trips fromhonme to work- usually not considered wthin
scope. Courts are divided about trips fromwork to
hone.

b. Frolic and Detour- Wthin scope if reasonably
f oreseeabl e.

C. For bi dden acts- Wthin scope if done in furtherance of
enpl oyers business interest, even if forbidden by
enpl oyer.

d. Intentional torts- If done to further business
interests, it is within scope. But if done for
personal notives, enployer will not be liable.

Strict Liability
1. Rule: Liability is inposed where neither intent nor negligence
is present. “ Liability wo fault” or “ absolute liability.”

2. Policy Reasoning: People who engage in certain activities do
so at their own peril and they nust pay for the harmthat results
even if they are very careful. It is also easier and nore
appropriate for Dto bear the loss than the injured P.

3. Types of Cases:
a. Ani mal s-

i Donestic Aninmals: No strict liability unless the
owner knows or has reason to know that the anima
i s dangerous.

ii. Trespassing Animals: Omer is strictly liable for
any damages caused by the aninal on anot her
person’s property.

iii. WId Animals: A person who keeps a wild animal is
strictly liable for all damages resulting from
the ani mal's known dangerous propensities.

b. Abnor nal | y Dangerous Activities-
El enent s:
i Hi gh degree of risk that harmw || result

i Harmis likely to be serious
ii. Risk cannot be elimnated by reasonabl e care
v. Activity is not conmon usage

i
i
[
V. The activity is not appropriate to the place it

is carried out
Vi . The danger outwei ghs the activity' s value to the
comuni ty

Exanpl e: Nucl ear reactors, explosives, crop dusting

4. Assunption of Risk: is a defense if Pwllingly subjects
hi nsel f to danger. Contributory negligence is no defense.

5. Damages: Liability only for the damages that result fromthe
kind of risk that made the activity abnormal |y dangerous.

Products Liability
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Liability of a manufacturer arises when a defective product

harmto persons or property. Liability can be based on

any of the follow ng categories:

only.

1. Intentional Acts: A nmanufacturer who sells a product that he
is substantially certain is defective or dangerous w o warni ng of
t he danger may be held liable for battery to any persons injured
by the product.
2. Negligence:

a. Rul e: One who negligently manufactures a product is

liable for all foreseeable injuries caused by his
negl i gence. Most product liability involves
uni ntentional injuries caused by products.

b. VWho may be |iable:

i. Manuf act urer of the product

ii. Assenbler of product that has a defective
conponent

iii. Dealer or mddleman (usually not though- no duty
to inspect. Usually held |liable through warranty
or strict liability theories).

3. Warranty:

a. Express Warranty: A seller expressly represents to a
buyer that the product has certain qualities. If the
product does not have such qualities and the product
causes subsequent injury, than the buyer nmay sue for
breech of warranty.

b. Inmplied Warranty: The existence of a warranty as to
the quality of goods can also be inplied fromthe fact
that the seller has offered the goods for sale.

i. Warranty of Merchantability- Inplied warranty
t hat goods are suited for their ordinary purpose.

ii. Warranty of Fitness- Inplied warranty that foods
are fit for a particul ar purpose.
A. The seller nmust know that the buyer wants the
goods for a particular (and not customary)
pur pose.
B. The buyer relied on the seller’s judgenent to
reconmend a suitable product.

4. Strict Liability:

a. Rul e: A seller who turns out a defective product wll
be held strictly liable for any harmresulting to the
consuner so long as the consuner uses the product in a
manner for which it was intended to be used.

b. El ement s:

i Dis a conmmrercial seller
ii. D supplied the product in a defective manner
1. Manufacturing defect
2. Design defect
3. I nadequate Warning
iii. Causation
iv. Danmages
1. Dammges include personal and property
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